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Petitionen

oRDER DENYING ì¡MDD'S Al{D cRIp'S RDSPECTTVE MOTIONS

TIüSD MAÏTERS came before the New Mexico Water euality Conûol

Commission (the "Commission') upon the New Mexico Environment Depa¡tment's

Motion for Ruling on Ground Water that is Protected under the Water eùality Act, and

Gila Resources Information Project's Motion Requesting the commission Adopt Three

oeneral Policies Applicable to the Determination of whether the Tymne Mine Facility is

a Place of sy'ithd¡awal of \ ater for Present or Reasonably Foreseeable Future use, in this

proceeding on rema¡rd from tlre New Mexico cow of Appeals in the matter trtled, phelps

Dodge Tyrone, Inc., v. N.M. Vatet guality Conffol Commission and New Mexico

Environment Depûtme¿f, 2006-NMCA- I I 5, I 40 N.M. 464, cert dez¡ed 2006-NMSC-9,

140 N.M. 542. NMED and GRIP each filed with the Commission their respective

motions before the hearing on remand commenced. The commission did not hea¡ oral

argument on tlrc motions during the cou¡se of the hearing, but took tJle motions rmder

advisement and considered them during its deliberations of the case. After due

consideration to the pleadingg the commission believes the motions a¡e not well taken

and should be denied.
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on July 73' 2007, NMED filed a motion req'esting a ruling from rhe commissio,n

that the water Quality Act proæcts all ground rrater in the state of New Morico, except

p'rivate' isolated ground wate,r" and thar NMSA 197g, sq$iou 74-6-5(E)(3) does not appry

to the issu¡nce ofDP-1141. NMED argues rh¡t secrioû 74-6-5(E)(3) does not limit the

ground waûor thæ is pæotected undor the weAo does not apply to the reasonableness o¡

validity of conditions in a díscharge permit fusued pursuant to the weA and therefore

has no applicetion to DP-1341. Ia srpport ofits motior¡ NMED, cites the Court of

Appe¿ls' tryinioninNew Mertco fuIinîng AssocíaÍion v. Water ewlity Control

commßs1on,2007-NMcA-094, 142 N.M. 20Q and its decla¡ation tbet .the wQA applies

lo all vtzrrr' el¡rfsc€ and subsurface" within the state" with the cxception of .þrivate

wuters th¿t do not comline with otha surface or subsurfrce waters-,, NMED sÞtes

"section 74-6-5(E)(3) of rhe Act is nor incoosistenl with this inteipretation of the weA."

The Comrnission agrees that the statute is not incon¡isteût with the Act.

In New Mqico Mlníng Ass'n, the Court of Appeals prefaced its declar¿tion tlnt

the Act aprplies æ ¡11 water withfu the State by recopizing the lægisl*ure's

"seaightforwård, pruely geographical æsfl for defning water, a defiiition that bas been

tn place since the Act's adoption,l Based on the Àct's long-standing definition of water,

the co.rt ofAppeals rejecred 4pellanrs' vagueness claim that the wecc's 2005

ameûdmem to its water quality strnda¡d definition of "su¡face rvalers of the st¿te', was

not i¡ acco¡dance with Isw. 2007-NMCA-09 4,1n 21-27 
" 

142 N-M. æ207-g. It formd

that *[dithin the broad søtutory defiairion of warer, the wecc's tlefinition of surP¿ce

wate¡s of the state serves the limiæd funotion of broadly distinguishing beÌxæn surface
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th¡t do not combino with other su¡fice or subsrrÉce water)¡ qe€"uisq NMSA f fZá, g zèei4c¡
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uøters of the Stne anð, nbswfacø watens of the Stste." ft., at ![25, 142 N^M. â1207.

The Court was 'batisfied that the 2005 definition ofsurface waters ofthe Søte provides

pe¡sons ofreasonable intelligence with constitutionally adequate notice of wbar waters

are subject to reguÞtion as surface watÊrs of Néw Mexico.", ¡1., at ![ 26, 142 N.M. at

208. The Court 't¡' New Merico Mininglss ? did not disc¡rss ot even consider Section

7a-6-5@)(3) of the Act. The cor¡mission agrees wirh the court of Ap,peats' finding thar

the water QuaüÇ Act applies to all r¡¡ater u/iihin rhe st¿æ, whether surfece or subsurftcu,

with the exception ofprivate n¡at€¡s that do not conrbine wifh other sr¡rface o¡ subsurface

waters.

The Cor¡¡oission's agreement with tho Court of Appeal's stÂtement about the

applicabilþ of the rrater Quality Acg however, does not chaqge rhe com-mission, s rask

in thÍs remand pnoceeding. Nor does a finding by the commig¡ion at this juncture Îtþt

sectionT4-6-5(E)(3)doesnotapplyroDp-1341. whilesecdoû74-6-5(EX3)generally

may not be applicable to tlrc issuance of a discharge permit with condltions, this entire

proceeding hås been hekl against the backdrop of Sectio nl+ÇS@(Z), See 2ü)G

NMcA-l 15, T 30 ('NMÊD ta ored iæ conrrrigsion p¡eseflririon to me.et the broad

standa¡d of section 74'6-5(EX3)'). The cou¡t ofÀppeals arready bas opined r¡Bt

ascertaining its meruing 'rs essentíal to this appeal." Id- Îu 2s-29. The cor¡rr,s mandate

in this proceeding is clea¡ * it direots the coo¡¡lssion, ìn the ûrst instance, to create some

general factors or policies to guide its deærmination with rospect to the moaning of

'þlace of withdrawal for the purposes of Section Z¡l-6-j(EX3)" and, rfdmately, the

re¿sonableness of condirions 4 antt 17. Se-e 2006-NMCA-I15, tñ[33-35.
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Finally, sven if Section 74-G,5@)(3) appties only to rhe /zzral of discharge

permíb and not to closure conditions imposed unde,l Dp-l34l,defining the phrase .þlace

of withdrawal of water for present or reasonably foroseeable futrne use'would bo wise

because it also appears in WQCC regulations thæ do apply to Dp-1341 a¡d questions

regarding the neanìng of this "beguilingly" simple phrase may be mísed ia ¡he ñrture.

Sce" e. g.. 20.6.23 | O I NIvfAC, 20.6.2. 3 I 03 NMAC, nd 2O.6.2.3 t09 NtvtAC. In

particular" 20-6-2-3 I 09 NMAC, relating to the approval, disapproval, modifioation or

tennination of a discbmge pemrit, requires a¡r applicant seeking an irutial dischmgc

permit or a pormit holder seekiag renewal or modification of the discharge permit to

demonsEaæ that isouanceo modifioation" or renewal will not result in either

conc€ntrations in excess of WQCC standards or the presence of âny toxÍc pollutaats ..at

any place ofwilhdrawal of wat€f, for presefi or reasonably foresee¿ble future use.,,

For tho forogoing rcasons, ihe Com¡dssion bclicvcs NMED's motion is not rpell

æke¡r and should be denied.
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Forçsccablç Futu¡e Usç

By motion daæd Jùy 9,2007, GRIp requested t[ar rhe Commissíon adopt tfuee

general policies to help guide the commission's døterminâdon of wherher ihe Tyrone

mine siæ is a place of withd¡aual of waier for present or reasonably foreseeable future

use-2 The üuee general policieg æe (l) the Commission assume that every aquifer within

a declared undergrormd wate¡ basin is a ,þtace of with<trawal,,, and it is the appficant,s

Facilit:" is a Place of WittrdraWal of Waær for predent or Reæonably

2 Tyrone's argument thn¡ GRIP'3 mo-tion is untUnoiy, base<t on T 3 of the Conmissiûn Ma¡ch 6, 2006
Schedì¡liûg ffier atrd }ley 1, 2007 ConecDed Schedr¡ling Ofdoi ignûr€ T 10 of the t$t€f ptecríing. It
stúes in part thot 'Idlrtiug the hearing, the partios shall p6ç66¿, olt riu ni,r tne ¿"ær-inatio4 anísball
present evidenca on the issue.',
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burden to prove otherwise; (2) in an arid state such as New Mexico, it is contary to

public policy to assume th¿t an aquifer will not be a .þlace of withdrau¡-al,' for extremeiy

long ol indefinite periods of time, where zuch aquifer is withìn an.-,-derground waær

basin a¡rd c.mtains warer having a TDS of 10,000 mf or less; and (3) the com¡rission

ftvor closrue plans tbat do not depend oq pqpetual mâinteoånce.

Wirh respect to iæ first proposed general potic¡ based on íb reading ofNew

Mexico law, GRIP states that all warer ie public *uter subjeot to appro,priation It ñ¡rther

states that the Tyrone Mine straddles the Continental Divide aocl is located directly above

the Gila-Saa Francisco qnd Mimb'res wUer basins, which include the aquiføs aftcted by

Tyrone's discharg'es ofpregnaoi leochøe solution (?LS") and aoid rook drainage

('ARD'). GRIP argues, thenefore, that bec¿use the grouod water beneantr the Tyrone

Mine siæ is public waær subjecf to appropri:ation, the Commission should assume a¡ a

matter of public policy that Tlrone's Mine facility is a place of withdrawal of water for

pnesent and reasonably foreseeable futu¡e r¡.se. Doirg so places the bu¡den on T]¡¡one ø
prove tbat its facility is not a place of withdmwal of water for the reasøably foreseeable

future, consistent with rhe WeCC regutations. SeB 2,6.2.3 IO9(C)@) NMAC;

2-6-nrc6<c>(o: an¡l 2-6.2"3109(c). rn Ty¡one's case, GRIp conrends, the .ieasooably

foreseeable firtu¡e" shor¡ld be neasu¡ed in hundreds of¡ears, not decades, because

Tyrone's discharge of ARD into ground water will persist for hrmdreds of years.

with respect to its second general policy¡ GRIp orguos tlut failure to r€gard ân

aquiftr, or portions of an aquifer, as a place of withdmwal essentiälly would amo.mt 1o

'vriting of'the water and promoting íts underutilization. GRIp further states that

allowirg Tyrone's discharges to continue without imposing appropriarc peruit conditìoos

OFE EPD b6t ød

WQCCÆheþsDodgcTyrone,þc.lRemaudÀ4otionsOrde¡ Page 5 of 7

003811



ø2/ø4/2øø9 16:35 5ø5-827-ø3!Ø

to substanüally reduce and abate the discharges' effecæ again worrld promote the

underutilization of essential public waten.

GRIP's third proposetl gøoral policy derives from certain state aqd fecleral laws

requiring that closute plqns mini((rjze the need for long-term maintenance. While

acknor+lgdflJrg thÊt Tyrone inænds to pu¡np, iDtercept, and treat contaminated ground

waÎer at its míning facility long into the future, GRIp urges the commission ro nor roly

solely on these activities to contol and mitigate the effects of T¡one,s long-term

discharge of acid ¡ock drainage.

The Commission, like the Court of Appeals, recopizes that the þotelrtiat

environmental impacts from a mine tüe size of ryrone.are cnormou¡r, both in scope and

ûnation." 2006-NMCA- I 15, t[ 33, But assumi¡e that an aquifrr or portions of an

aquifer is or may be a place of witldrawal of wûter alone does not resolve the qqesuon in

this procccding of q¡hcre thc effects ofryrone"s discharges shall be measu¡ed for the

purposes of determining the effediveness of Conditions 4 and 17.

Based on the evidence presented in the remand proceeding the Commissio¡ has

fornd that an aquifer or portions of an aquífer may constitute a'þlace of wirhd¡awal of,

uraær," 'lhus, the Commission need not øssumg based on GRIp's legal s¡gumeflt, that

every aquifer is a placo of withdrawal. It also is mindfi¡l thæ ..[a]lthough the mine site is

a plaoe where uatrr is wirhd¡arvn for present use, it would be inco¡rect to conclude lhat

the er¡tire mine is a measurhg point Âûd must meet v¡at€r quality standårds everywhere.',

200ó-NMCA-1 15, 'l[ 33. The Court of Appeals squarely rejected ..such 
a broad and

imp'ractical ialerpretation of the Ac(" eyça ft¡,,gh ..it is a conclusion that is orguably

within the plain language ofthe srârute." LiL
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With respect to GRIP's third policy proposal, the Commission believes that

closure plans and ûre various mechanisms and tools that may be contemplated by such

plans for the reclamâtion ofa¡eâs disnrbed by mining activities are not germane to the

determination of place of withdmwal of water for present or reasonably foreseeable

future use.

For the foregoing reasons, the Commission believes GRIp's motion is not well

taken and should be denied.

NOW, THEREFORE, the \ilat€r Quality Conhol Commission, having reviowed

the legal arguments ofthe partíes and otherwise being fully advised in these matters,

hereby orders and adjudges:

(A) NMED's Motion for Ruling on Ground Wate¡ that is protected unde¡ the

Water Quality Act is hereby DENIED.

(B) GRIP's Motion Requesting the Commission Adopt ThÍee General poticies

Applicable to the Determination of rühether the Tyrone MiÍe Facility is a

Place of Withdrawal of Wate¡ for Present or Reasonably Foreseeable Future

, Use is hereby DENIED,

NE\il MD')ilCO WATER QUALITY
CONTROL COMMISSSION
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